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ẇ ΅ͼ ў Χ ♄ δ ẵ שּׁ ϡΧ שּׁ Ӂ

Љ ΄ Ẹ Ϛ΄ ͪ δł ᾌŃ δłͼ Ń

δłẇ Ń[1]ɞ ɥ ɦΧ ᾆẇ δ ў łẇ υ ŃłẸ С ͼ

ŅŅɥ ɦ ͼ υ Љ ɞŃ[2] ẇ Ϛ ẇ ΅ͼ δ

υ ӗ└ᾁ δ ў ẇ ͼ ν ўͼ υ ɞх ẇ ΅ͼ

Љ ẇ υ ЉẸΧɞ

ẇ ΅ͼ Ν ὖ ɞ שּׁ ϡ

汉代司法程序中的先请与上请辨析

赵晓磊 侯欣一

内容提要 学术界的主流观点是将汉代的先请或上请视为特殊犯罪主体的优遇制度，这种研究对象定

位的偏差对先请与上请实质的认识产生了较大障碍。先请与上请事实上均为皇帝权断层面的案件适用的

司法程序，
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Χ Ѡּד δẇ ͼ Љ Ѹ ѱ Ӂ Ї υ

ẵ ͼ ὖ ɞͪЖ δ ͪ ẵ΄ ѱᵦὈὸ

ỵ ẇ ͼ δ ѱ ὸỵ

δ ẵ ᾆ ѱ ẇ Ӑ ỏ ΄

ẇ ͼ δ ѱ   Ϛ ў ᾌ Χ ╤ ᾆẇ

δẇ ḙ [1]ɞ Ж Ϛ ᾆЁẇ δẇ
[2] Ϛ ẇ δ ѱ   ɞ

ẇ ΅ͼ ўрр ͼ Ν ẹ Ẫ΄ ệ ᾣ ẇ

΅ͼ ὖ ΅ ΄ υ ɞ ў ẇ ΅ͼ δ

Ν ᾁ ΄р  ЉЁ ў Ѹεӎ Ό ў ΅כ

υ Ϛ σɞ

一、汉代的先请与上请不应混淆

ᾣ ў ẇ Љͼ Ϛрр ͪ ᵓ Χ ΄ᾆ֑ Ӂ

ᾣ ◑ ε ΄ ѧ ╤ ͪͽ ў ẵẇ ΅ͼ

ҕּד υ ɞ

ẇ ў ϡ Χ ẇ ΅ͼ ɞ ẵẇ ΅ͼ

Χ ͪ ὖ Ѡ ϡ Љ Χ ѧ΅ ớ ᵦ└ᾁ Ẹ

Ѳᵈ ɞ ўά ẵ Χ ẇ ͼ ɥ ϡ£

ͽɦł џ Χ Ѡͼ υŃ[3]ɞӺ Ӻ ͼ Ϛ Ӻ ẇ ɞӁ ᾆ

Ё ўΧ ỷὭ ΄ ϡ Χ Ὀ Ёẇ ΅ͼ Ν Ό Ё └ὖɞ

ўΧ ẵẇ џ

西汉宣帝黄龙元年（前49年）诏：吏六百石位大夫，有罪先请。[4]

西汉平帝元始元年（公元1年）令：公列侯嗣子有罪，耐以上先请。[5]

东汉光武帝建武三年（公元27年）诏：吏不满六百石，下至墨绶长相，有罪先请。[6]

ўΧ ẵͼ џ

西汉宣帝地节四年（前66年）诏：自今子首匿父母，妻匿夫，孙匿大父母，皆勿坐。其父

母匿子，夫匿妻，大父母匿孙，罪殊死，皆上请廷尉以闻。[7]

西汉成帝鸿嘉元年（前20年）令：年未满七岁，贼斗杀人及犯殊死者，上请廷尉以闻。[8]

Ж ϡ Χ שּׁ ẵ ẇ ΅ͼ Ё └ὖ ẵЇ

כ[1] ɥΧ ᾌ ɦ ͻ σε ↄЧ Ὀ 2013 117 ɥΧ ᾌ ɦỂ ɝ

ε ɯ ɰ Ὀ 2014 110 ɞ

כ[2] ɥΕ ɦɯↄЧɰɥ♄ ɦ2007 6 ɥ ł Ń̈́ ᾌɦɯ ɰɥ ↄ ɦ

2015 7 ɞ

[3]ɥ ϡɦ◔ͪͽɥ ͽɦɯↄЧɰΧ╝ϡ 1962 63 ɞ

[4]ɥ ϡɦ◔ậɥ ɦɯↄЧɰΧ╝ϡ 1962 274 ɞ

[5]ɥ ϡɦ◔ͪЇɥ ɦɯↄЧɰΧ╝ϡ 1962 349 ɞ

[6]ɥ ϡɦ◔ͪͼɥẈ ͼɦɯↄЧɰΧ╝ϡ 1982 35 ɞ

[7]ɥ ϡɦ◔ậɥ ɦɯↄЧɰΧ╝ϡ 1962 251 ɞ

[8]ɥ ϡɦ◔Їͻɥὥ ɦɯↄЧɰΧ╝ϡ 1962 1106 ɞ
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Ϛ δ ɞ Ό δ ẵẇ ΅ͼ ϡ Ẹ ΅ Ẃ

ϡ Ї Ѹ ΄ ϡ ẇ ΅ͼ └ᾁ ɞ ѧ שּׁ ẵ

ҕ ẇ ΅ͼ δ σ ΄ щ ΄῾└ᾁ ϡΧ Ӻ ɞ

Ẹ ẇ ͼ Љ ḙ ѱ Χ е ѱ ẇ

ɞщᾣ ϡΧ Ѡ Ὀ ẵẇ ѱ ḙ ѱ е

ѱɞ ֑ ε ẇ ΅ͼ ᾌ ︡ ΄ ς ẵЉ

ẇ Χ С е ѱ џе ͪ е ѱ

Ӻ ͪ ͼ Ὀ ѶӐ ᶂ ɞ

ỏ ẇ ΅ͼ ӁΝ ◑ ΄ ɞ Ѡ

Χָא ᾆ ẵẇ ѧ Ѡּד ẇ ẇ εӎ Η

ɝ ɝ ɝ ɝΧ Ж εӎ ΄ Ẹּד џΧϚ

ɞ ͼ ΅ ΄ Ẹ εӎ δ╤ͪ⅞ δ [1] Ϛ Ѡ δ ͽ

ɞδӐͼשּׁ εӎ ₵ е Ӑ ẇ ΅ͼ εӎͼ

ẇ ΅ͼ ͪ І ςͼ е ΧϚ ɞ

ẇ ΅ͼ ε ͼ υ ɞ Ї δ΄

῾Ѡ └ᾁ Ẉ  Љ ѧ ў ɞ ў ѱ

щ ẇ ΅ͼ ệ ɞ

二、先请实为劾罪官员向皇帝奏请治罪的程序

Χẇ ΅ͼ שּׁ ͪЖ ѱ Ẹ ΄ Ѡὦὖδ ḙ

ѱ е ѱΝ ɞẸΧẇ שּׁ ѱδ ḙ ѱ ѱ

΅ е ѱ ΄ ɞ Љ ϡΧ ẇ ΅ͼ Ё└

ὖ ѧ Ѡ Χ ḙ Ԇδ ѱ ɞ

ὖ δ ḙ ѱ ẹ ɝ„ ɝͽ ỵ

Τ ɞ

1. 案验。 І ɞ ḙ ѱ דּ [2] ẸΧ ͼϡ דּ

џ ẵ е δ ͪ ɞ ɥ ϡ£ қɦ

еͼϡ łІͽΗדּ Ń ѱП Η ɞ Η

е ֳͼϡ Ηדּ łᾌ ͽЧẅ Ń ѱП Чẅ [3]ɞ

ẵε ΄ ֳ ɞ ɥ ϡ£ қɦΧ υ

Ѷ ự łҕ Ε υ џ υɞ ◐ υ

ự Ӕ͵ɞŃ[4] Љ ự δ ѱ ε Ѡ

[1] ϡ δłͼ Ѡ Ń δ א Ӂ

Ὥ ⅞δ ɞ

[2] ў ḙ ѱ דּ δε ɝדּ „ ɝ

Ӂ δ „ Љ ΄ Љ דּ ɞכ ɥ ў ֣ ɦ ╩

ӈ 2012 36-44 ɞ

[3] ɥ ϡ£ қɦΧ Ё Ν ךּ Іѱ Ё δ ѱ ͽ ҕ

ɞ ɥ ϡɦ◔ͭắɥ қɦɯↄЧɰΧ╝ϡ 1962 3204-3205 ɞ

[4]ɥ ϡɦ◔ͭắɥ қɦɯↄЧɰΧ╝ϡ 1962 3214-3216 ɞ
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΄ ɞ

ᴥ ε ͽ Ж ѱ ͪ ɞ ł Ї═Ӕ

І ͼνּד ︣ ϡ Ѡŀ ᾣ ӈ΄ ŅŅ ɞŁ ẌỢ ɞŃ[1]

Љ Ѡł︣ŅŅ Ń ͪ ҕѠł Ń ɞ

ͪ ΄ Ὀ Χ ᾆ ѱ ֳ „ דּ

ɞ ẇ Ὀ Ν ͪ ὖὥІ ѱ І ẵІ Ѳ

Ὥ Ν ͪ „ [2]ɞ

2. 劾罪。 ѱІ υ ε ֳҕ „ ὫὈ

ɞ ɥ ϡ£ қɦΧ Эͼϡ ẵ

І Ё ẵ „ ł Ń ł ◐ Ńɞ Η ͼϡ

Ὀ υѠ΄ „ łͽ Ńɞ

υ „ Χ łẇ δ с═Ӕ ΅ δ ώ

╒Ӕ͵ „ ΄ ɞŃ[3]ł Η ŀŅŅ υ

Ϙ☻υ ѫ ΄ ת ΄ ךּ Ї Џ═Ѡͼ ɞŁŃ[4]

3. 下狱审理。 Ж ѱ Ξ „ υ ֳҕͽ ẵ ɞ

Χ ł Ń ł ɝ ŀ υɝ ɝ

ẙ θ Э ѠΊ ‟ δ ΄ ͼ΄ ︣ ɞŁ ͼά

◐ӈ ΄ ŀ ︣ Łδͽ ϚɞŃ[5]ł ᵓ ︣Η ɞŃ[6]ł Χ Ԉ֣ δכ

ᾐ ͪ ɞ „ כ ɞŃ[7]
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ЉẸ Ѹ ͪ ΄ͽ ΅ ḙ ѱ ΄ υ ΄ ѱ

Χ ◑ ɞѠ ֣ ѱδԆ Љ Ὤ ł

Η ΅ ặ ɝ ɝ ɝ ẹאָ ɞŃ[1] Љ łיִ

ɝΗ ɝ Ηɝ יִ ɞŃ[2]ם Љ ֣Ὤ ł

ɞŃ[3] Ѡ Ὀ ѱ „ ẵ е υ ỷ

΄ ɞ ẵ е Ϛ ΄ͪ

Ẹ ͽ ͽ ϡЃѠ Τ ѱ ͼ ωͽ

ỵ Ὤ ᵦ ł ɝ ◐ ɞ Ẉ ɞŃ Љ

Ὤִיɝ ֣Ὤ Ϛ ͽ ɞ

Ж΅ẇ ẵ ḙ ѱ Τ ͽ Ж ѱẸ

Љ ΅ ѱ └ᾁ ł δ

е, щ ᾆ ͼ ͽ ỵ , Ẫ ɞŃ[4]ͪЖ

łẇ Ń δ   ẇ ѱ δ ɞ

ᾣ ӎ ὖ ḙ ѱ Χ Ν

ͪ „ ẵ ѱІ „ „ Љ

ѱ ΅   ͪכֿ ỵ ẵ ѱ ѱ ὸ

ỵ ỵ Љ ѱ ὸỵ ɞ Љ Ν ΄

Ж δ ͪ δẇ ͼ Ж δ Ї δẇ ͼ ɞ

δ ẇ ΅ͼ Љ΄ ẇ δ„ ỵ δẇ

ỵ ς ΅ Ί ͽ ϡ ẇ ͼ ɞ

ẇ ͽ ὥ Ί ͽ ϡ ɞ

ѱ Ẫ υͽ Τ שּׁ ɞ ỵ ẵ

ὥ ỵ Ѡ ϡ ὸỵɞ ɥ ϡ£Џ

ͼɦłӺѭ ╦ Ѡɥ ɦ Љ ΄ ɞ І ͼ υɞŃ וֹ

ł ΅Ί ɞ΄ ΄ ɞŃ[5] ╦ ł΄ Ń ΄ ὥ
[6]ɞӁ ᵦ рр Љ Ԇ ΄Ѡ υσδᴫּת ᾆךּ

„ ɞᵓ ὸỵ ɞ ẇ

ὸỵ ς ẵẇ δ ὸỵ

Ӑ ỷͽ ẇ ΄ Ѡ ὸỵ ỵ ɞ

Ẹ ẵЉ Ӑ ὥ С Ί ͽ ɞ

ὸỵ І ͼ ỵ Χ ὥ Љ

ɞ Љ Ѡͼ ὸỵ Ẫ ɞ

[1]ɥ ϡɦ◔Џͻɥ Ὤ қɦɯↄЧɰΧ╝ϡ 1962 2417 ɞ

[2]ɥ ϡɦ◔Џͻɥ ὬִיқɦɯↄЧɰΧ╝ϡ 1962 2432 ɞ

[3]ɥ ϡɦ◔ắͻɥ ֣Ὤ қɦɯↄЧɰΧ╝ϡ 1962 2769-2770 ɞ

[4]Ӕ ɥ ɦɯ ɰɥЌ╦ ɦ 1986 3 ɞ

[5]ɥ ϡɦ◔ЇͭͼɥЏ ͼɦɯↄЧɰΧ╝ϡ 1962 1333 ɞ

[6]ẵЉ ł Ń ў σ Ẹ כ ͽ щ ά ẵͼ ͽ ѱὸỵ

δł Ńɞ
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ѱ υ ẵ ҕ Ѡͽ ѱ „ Ѡͽ דּ

΄ҕɞỏ ὥ ︡ Ѡͼ

ὸỵ ɞ Ѡ΄ ΄ Ѡɞ

ὸỵ δẇ ͼ Ẹ ςẇ ︡ ͪ

ḙ ѱ„ ɞ ẇ δ   δ ΅ ɝ ΅

ͪ Ӂ δΞ ẇ ḙ ѱ „

ɞ Љⱬ Љ ḙӎᾌệ ͼͽ ᾌ ѠֳЉ

ѱ ᾌɞ

שּׁ е ͪ Ѹ Љёѧ Ӑ ẵ ɞ Χ

֣ ѱΧ ͽ łџὫ֣ еɝ еɝ ֣

שּׁ Ї╒ ɞŃ[1] Ὀ ═ Χ łᾌ : ךּ═ͭ ắ ầ

΄ Ѡͼ Ї „ ︣ɝ֩ ΄ ɞŃ[2] ắ ε Љẇ

ӎ ϡ ł ắ ӈ ẇ Ń ε ΄ Ḏ е θ„ɝ

֩שּׁ︣ ɞ

Ὀ אָ Ё Ε ֣ ѱ łϔ ϡ ֣Џ

ệ Џ ֳѠ џ Џ ệ ΄ ɞŃ[3] ֣ ὦὖδЏ ệ Џ

Ν Џ υệ ֣ Џ υ ֣ ὭłֳѠ џ Ń◐

ὥɞ Ὤ אָ Χłҕ ֣Ὤ υ ᾐ

΄ ΄ Ѡ ɞ Η ɞ ₯ Ὤ Ҋ ɞŃ[4] Ὤ ΅

Ὤ דּ ΄ ЉὬ ΄ Љ ẇ е ᾐ Ὤ

ɞӁ Ὤ Ὥ΄ υ Љ Η ł ₯ Ńɞ

三、上请是审理机构以拟定判决向皇帝请示裁决的程序

ẵЉ е ѱ Χ ֢ ѱł άΧ е֢ е Ẹ

υ Ẹ ὥ υ Ѡδ ɞŃ[5] ѱẇ

ὥ ͼ Ѡỵ ͼ ỏ דּ υ ͽ ὸ

ỵɞ ΄ е ѱ ͼ Όͼ Ϛ

ѱυ Ѡ ᾆ ε  Ё ӗ ɞ

ỵם ΄ Ὥ΄ҕͼ ɞ ͼ ֢ ѱ ͪ Ѡͽ ὸỵ

Ὀᾌ ֢ Ӂ Ё ɞӁ ш

Ж ѱ ͼ Ё ͽ ┴ ѱ ѱὮ ΄

ҷ ͼ ͼ ҕ С ͽ ЃѠἙὥ Ӂ ѱ ͼ

ͽ ϡ ѱ Ί ᾣ ᾆ ϡɞ ͽ Ί

[1]ɥ ϡɦ◔ ɥ ɦɯↄЧɰΧ╝ϡ 1962 122 ɞ

[2] וֹ ɥ Ὀ ═ ɦ 1ɝ2ɯↄЧɰɥ ɦ1960וֹ 9 ɞ

[3]Χ ҕɥΧ ɦ ◔ͼ ͻỎ 1Aɝ2AɯẲ ɰ Ὀ

2001 248-255 ɞ

[4]ɥ ϡɦ◔ắͻɥ Ὤ қɦɯↄЧɰΧ╝ϡ 1962 2754 ɞ

[5]ɥ ϡɦ◔ ɥ қɦɯↄЧɰΧ╝ϡ 1982 1502 ɞ
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Ӻ ⱬ ͼ δכּ ͼ ѱὭ ͼ ὸỵ

ỵ ΄ỏ εỵ ͼ ɞ е ѱ

ͼ Ẹ Ж ѱ ὸỵ ɞ

ᾣ ᾆ Ν ϡ ẵЉΝ е ѱ ͼ ɞ΄ Ѡ

Ẹ ҷ ѱ ͼ ︡ ω ɞͼ рр Љ е

ѱ І ɞ ɥ ϡ£Ε қɦ ł ε╡ εᶑ

ệ ɞѠẮε ͼ ɞŃ δł џ ẇ Ϛ ẇ υ Ӑ

ầ ψ ͽשׁ ͵ ɞŃłν Ẹ ΄ ɞŃ[1] Χ ł ͼ Ń

דּ ͽ ł ệ Ń Љ ὸỵ ỵ

δ щ ͽ ł Ẹ Ń ἎЁ ὥ ł ΄ Ńł Ń ῾ Ѡ

łͼ Ń Ѡ ὸỵ ΅ ѧ е ѱ ͼ

ɞщ Χ Ἆ ὥ ў ͼ Ϛ ΄ Ẫ ғ ᾌ ε

δЁֳЉ Ӻὥ ͼ ɞ

ў ғ ѱС ẵЉͼ ɞ ɥ ϡ£ ͻɦł ☻ͪ

е ΧЇ╒ ɞ υ שּׁ Э ͼ ɞ

Ѡͼ ẇͼ Ѡ ν ỵɞŃ[2] łͼ Ѡ Ń ł ỵŃ ͪ

ͼ ɞł Ńͪ ў ͼ ͽ ѱὸỵ ɞ ɥ ϡ£ὥ ɦ

ł ͭ ᾌ υ ΄ ỵ ο ΄ ο ΄ỵɞ хѠ א

Ї╒ Ї╒ ѠẸ υɞ ΄ ỵ С υɞ

΄ ỵ ẹδ ᶑ џѠ ɞŃ[3]щ ά ͼ ͽ ѱὸỵ

Ӻ ł Ńͪ ɞỏ ᾆᾣ ɥ ɦΧ łν ỵŃ Χ

е ѱ ὸỵ Ἆ ᾌ ὥδ Ѡͼ ѱ

ὸỵͼ ỏ ὸỵ ỵ Ѡֳ ł̈́ͼ Ѡ

Ń ɞ

ѱ Ϛҕ ͼ ɞ ɥ ϡ◔£ қɦ ł

ệ υ ɞּׁש ѠϘ џ ẹ Џ═┐ δ ệ

Χ ╒Ӕ ɞͼϡ ν ầᶋ ɞ ΄ Ї

І ═Ӕ ɞ ệ Ẹ Ѡδ ɞŃ[4] Χ łͼϡ Ń Ѡ ѱ

ὸỵ Љ ͼ Ѡł Ń Ἆɞ

Ε ᾣ ὥͼ ᾌ ͼϡł Ẻ

Ữ ẇ ὥ Ѡ е ϚɞŃ[5] łẇ ὥŃΧ ł Ń ЉѠ ὥ ѱ ὸỵ

δ Χ ͼ łẇ Ńͪ рр ϡ ớ δЁ ΅ὥ

ẇ ẵ ΄ẹ ѧ ẇ ệ ɞ

ͼ ӗδͪ ў Χ ͽ

[1]ɥ ϡɦ◔ắЏɥΕ қɦɯↄЧɰΧ╝ϡ 1962 2851-2852 ɞ

[2]ɥ ϡɦ Ї═ắɥ ͻɦɯↄЧɰΧ╝ϡ 1982 3589 ɞ

[3]ɥ ϡɦ◔Їͻɥὥ ɦɯↄЧɰΧ╝ϡ 1962 1106 ɞ

[4]ɥ ϡɦ◔Ϙ○ɥ £ қɦɯↄЧɰΧ╝ϡ 1962 3656 ɞ

[5]ɥ ϡɦ◔ͻ○ͽɥ қɦɯↄЧɰΧ╝ϡ 1982 1078 ɞ
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ͼ ѱррδͪ ὖ ɞͼ ў лς ︡ ὸỵ

΄ Ӑ ѱ ︡ ὸỵ ỵ δͼ ɞͼ

ӺͪЖ ѱł ŃЉ ΄рр Љ е ѱ Ϛ ЉẸ ѶӐ

ł ŃЉ ѱ ѠֳЉ Ж ѱ ὸỵ І ỵɞ

四、先请与上请之区别以及司法实践中的合并现象

1. 先请与上请之区别

ᾣ ὖ ў Χ ẇ ΅ͼ ẇ

ѱ „ ͼ ѱͽ ẵ

ὸỵ ỵ 1ɞẇ ΅ͼ рр ֑ Љ

ѱ ΄ẹ ӎ ệ ɞ Љ е ѱ ͽ

ͼ
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Χ рр ẵ ε  דּ ɞ2 ͼ ΄ ɞ └ᾁ Ѡ

Χ ẇ דּ ѱ υ ͽ υᾣ ◐„

דּ ͽ υᾣ ͼ דּ ѱ ◐ ỵ
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ӗδ Є ё еϚ ɞ

֑ ẇ ѱ „ θὈ ͽ Ѡ

ͽ ὸỵ Ϛ Ѡ Ἆ„ ͽ ͽ Ὥ ὸỵ ͼ

Ἆɞ


