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一、准征收（Regulatory Takings）之正本清源

Ἆ regulatory takings שׁ ᾌ ɞ Ё ͼ Ἆ Regulatory Takings υ
ệ ẇ лς Takings ɞ Χ Ѡłeminent domainŃΊ ΅ Ӂ

Ѡ condemnationɝtakingɝexpropriation ɞ Χ Ӻ condemnation
takings Ѡ takingsӺ ɞ ΧTakingsẾẹł█ ŃłӺ Ń σ

takings ͼ₵ ΅ Ν ᾌ ɞ

ͼ Ѡ Ѡͽͻ █ Ӻ е Т █ Т ε ώ

Т Ξ Т ͼ Љ█ Ӻ Т Ẹё δ[1]ɞ Љ ͪ ͻ

Ẁ Ѡ█ δ █ Т ε Т ώ е Т █ ɝ δυ

ͪ ӗ█ possesory/acquisitive taking ɞ δł ֩█Ńphysical occupation/

美国准征收制度之演变
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内容提要 国家权力的行使必须存在界限，否则，即便是合法的公权力亦可能对公民权造成侵害。美

国准征收制度旨在对国家透过合法行为占有或者使用私人财产的行为予以规范，该制度在理论上可溯源至

卢梭和洛克关于社会契约论和政府权力理论；在制度设计上乃是源于美国宪法对私人财产权的尊重和保护

以及对正当程序原则的恪守。美国准征收制度之演变史表明：现代社会中国家权力行使的正当性全赖其对

全民福祉的提升，对征收补偿制度的落实不能一味地拘泥于制定法所确定的规则，司法应适时、积极地充当

公民基本权利的守护人角色。

关键词 准征收制度 财产权 司法审查 背景原则

侯 宇，郑州大学法学院副教授 450001

כ[1] Black's law Dictionary,1999.54.
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invasion Ёł Ńperse takings [1]ɞ Љ Ї ΄Ѡ█ δ ɝ ΄ █

е Т Ϛ е Т ֩ ︡ е Т Ӻ ᾌ ֩ Ё

е Т ТѲᵈ Ἆ regulatory takings ɞ ͻ

Ѡ е Т דּ ῾ͪ ӗδ Ἆ ѱ Ὀ ◐ Ϭ

⁄ exaction δδυ ͼ Љ█ Ӻ Т Ϛ ɞ Χ ͻ

ὖ Т Ξ δ δẾẹ█ ᾌ

ѱ ЉϬ ᴥϚ ӗ ͪ Ἆ δ[2]ɞ

 εӎ΄ ͼ ὦὖδқ conventional condenma⁃
tion אָ΅ inverse condemnation [3]ɞᾣ Ὥ

Ἆ ◐ δ е Т Ё֩ Т е ὸ

ỵ ЃѠ ᶋ [4]ɞ Ν ᾁ Љ   ΄ ᾣ Љ

█ ɝӺ е Т   Ὥ ΄Ѡ δ ᵦὈͪ

δ ᾆ δ ΄   ᶋ р֑ δυ Т

ᶋ Т еЉІ Т І דּ ɞ

Ἆ ΄Ѡ█ Тδ ᾌ Т Ӻͼ ῾ ᾌ

ͼ Ё ТѲᵈ І Т е ᶋ Ẹ ɞ

е Т ΄ ֩ Ӂ ɝ υ Ἆ ɞẀ ЉẮ █

Ӻ е Т Ӂ Ѡ ᶋδᾣ ɝἎ ᾌ ɞ ᾌ Т ͼ

▐ ẊẵЉ ҕ Ό ɞ ▐ łẮ ΄ Ń ЉẮ Ѡ

е Т ᵦὈ ᾌ Ẋ Ϛ ЃЁ Ӻε ł Ńpo⁃
lice power ɞ Ẋ еѧ ͪ ◐ ЉẌЉ е Ẹ

֩ щ ΅ Ẫ Љ [5]ɞ Ϛ σͼ

ẹ Ёε ɞ שּׁ δЁł Ắẳ ẪɝẮẳ ώɝ ҕ

Ѡּׁש ҕ Ń ЉẮ שּׁ Т ЃѠ ᾌν ᾼ Ѓ ᶋ

Ό[6]ɞЉ ᾌ е Т Ϛ ЁẸ ͼ [7]ɞ ͽ

е Т ᾌ ᾼ ΄ ү ᶋ Т еӗὈѶӐ ᶋɞ Ὀ

άε δЁ е ώ ֩ ΄ Ắ ώ ɞӁ

ώ ў ᾆ Ѷ  Ӻ қ ΄ דּ

х ΄ầ Ẹ ҕ Τ ɞ ͽ Ѡ

20Ώ δѠ εσ ΄ ◐ ѱ е

Т ᵦ ΄ י е ɞ δе Ԝ ɝ י

Ӻ ᾌ Т ᾌ Ӻ
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ЃѠ ᶋɞ Љ Χ ͵╒ еѧ Ӻ ᵦὈ

ὸ █ Ӻ е Т ệ Ἆ

Χ ή ͪΤ Ѷ ɞ

二、规制准征收之缘由

Ἆ ᾌ Љ е Т י Ѡּׁש ⱬὭ ɞ

Џת łŅŅ ΄ ᾼ ѶӐе ɝ Т ΄

ЃẮ ᶋ ΄ ТẄӗẮ ɞŃ 19Ώ δ Џת ᶋ

ł δЁ ẮҒ ῾Љёеυͼ Ắẳ Љ Љ еυͼ Ѹ еδЁẮẳ

Ё Љёе Ắẳ ς ё Ѓ Ẫ Ắ ᶋŃ[1]ɞͪΤΏ Ẋ

Ёͼ ё Ὀ ᶋ ł ЉẮ ΅ σ Ẍ ͪ ὖ

е Ẫ ҕ ẳ Ń[2] δ Ἆ ⱬὭɞ

֑ ͼ Т ᾁЉ ͼ Т Ẹ ͪ ◐ Ό Ắ

Т ɞ ł Џת е ╤ ךּ ẮҒẳ ѠẮ

ךּ Ắẳ Ń[3]ɞЉ ᶋ ὈЉẮẳ Ѡ е Т Ӂ

ЃѠ ᶋɞł ɝ ᾌ Т ẸѠ יּ ᾌ Т

Т е ᶋɞ אָ δ΄ δ Ё

Ẹ ΅ ᶋ΅ ẵɞŃ[4]ł︡ Ѽ ֩ ᾆךּ י Тώ

Т֩ δ ŀ Љ Ѡ ɝ ψ δ δ

Т Ł ͽ ᾆךּ Т ЃѠ ᶋɞŃ[5]ẇԆ ͪ Іе

ᾆךּ ё︡ ε ᶋ ΄ Ẹё΅υ ɞŅŅ

Ё Џת ᶋ ︡ ᶋ δ ѱ ᵦ

Ὀ рр Ắ ᶋ΄ [6]ɞ

δ δЁ ӎ е Т י ΄ Џת

Т ᵦὈ Т δҒ ώ Ж ώ ẸѲᵈ

ѧẳ Т Ѳᵈɞ Ж ώΧ ͪѲᵈ Ѳᵈ ЃѠ ᶋ

΄ Ѡӗδ ӎ Тυ῀ӔѲᵈδ ᶋ Ἆ[7]ɞ

֞
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ᾌ ҕɝ Ắ Ẍּך ´ ΄ם δ Ӻ΄

Ắ Т Џת ᶋ ΄ ɞӁ

ᾆ δ Ắ Т ΄Ѓ ᶋ ᵦ δ΄ ɞ 1992 lucas Χ

δ Т ᾌ ҕ ҕ ΄ ѶӐ Т ЃѠΞ♇

ᾌ ᵦὈ ᾌ Ж Т ᾌ Т ֩ υ ᾌ Γ

῾Љ е ⱬὭ[1]ɞ ᾆשּׁ ẵ Т ᾌ δ

Жᾌ ⱬὭ Ѡ δ Ё Џת
[2]ɞ ᾌ Χ ⱬὭ ᵦὈẪ Ѡ δ ς Т  כּ

΄ЃѠ [3]ɞ

ὖ ᾌ checks and balances ⱬὭ δ ᾆךּ ɞ

Ѡ Ӂ◑ Ắ Ё֩ Ἆ ῾υ judicial pass⁃
visim judicial defference Ἆ δ

ɞ Ἆ Χ ὈͪЖ ᵦ ◐ ⱬὭ background
principles ⱬὭɝ ᾣ ầ Ἆ ᾣ ͪЖ

ɞ Ж ₵ ᾌ ͼ nuisance ɝẮẳם
public trust doctrine ɝ ϛד the law of custom [4]ɞ

ᾌ ͼ nuisance ӗδ δłstatic back⁃
ground principleŃ[5]ɞ 1972 Just v. Marinette Countyͪ Χ δłѶӐͪΤ

е ɝ́ ᾌךּ ώִי Ẹכּ ё θ ЁẸ

ΌϚ֩ Ёёе ώɞŃ[6] 1992 Bernardsville Quarry Inc. v. Boroungh of Bernardsville

ͪ Χ Ὀł δ ΄δ ŅŅ Ӂ ͼϚ Ё֩ Χ

nuisance ẵψẮҒ ɝ ẮҒ δɞŃ[7]1994 Ϛ ὸỵΧ

ɝ
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ẮҒ ךּ΄ ᾌ ώ Ẹשּׁ ΄ ◕ ѶѠе ם Ắẳ

Т ͪ δ Ắẳώ ỵЉẮҒיּ ΄ Т Ӻ [1]ɞ ẵ

ЉẮẳם ὸԆĽĽIllinois Central Railroad v. Illinois[2] Χ δ Ắẳם

Т łѠ Ԝͪ ҒӺ ŃɝłѠԜ ͪ Ғ Ӻ δ ŃѠּׁשł΄

ŃͻΤⱬὭ[3]ɞ е Т ᾌ δ ЁẮẳם ◐ Т ᾌ΄

Ԝ ͪ ҒӺ δ Ὥ Ἆ ɞ Ắẳם Ὀ Ё

דּ ε ӎ ѠͽΝ [4] ẇ Ắẳ ◌ δ ₵

δ δ ệ ΄ỏрр֑ Ắẳם Ắẳם ɝ ẵ

י Ẹ Ẹ е Т דּ δ

Ắẳם ɝ ẵ י ͼЃѠ ɞ

ϛד the law of custom ӗδἎ Ẻ Ԇ Stvens v. City of Can⁃

non Beach ɞ ָ⁄Ị δ ϛד Љ Ѡͽ ΄

ͽ ҕ ΄ Χ █ ẮẳӺ ὖ ᾆ Ẹ

ё ҕ Χ Т ͽ ϛד ͪ σ  ΄ рр е

ᾆẮҒ Ẹё΅ד ד ΄ [5]ɞ Public Access Shoreline HawaiŁi v.

HawaiŁi Conty Planning Commissionͪ Χ Ẅὖ Ё е қ ΅ ד

Ё Љ ⅞Χ Т е łAloba SpiritŃ [6]ɞ

Χ ѶӐ ỷͽ ⱬὭ щΝ ͪ Т ͼ ẳ

łϫ ╥ךּ Ń[7] ϫ П ϫּך Тͼ ᾌ ё П

Ὀ ͪכֿ łϫ ╥ךּ Ń ɞщ1984
דּ ὈЁł ⱬὭŃ◐ ϫּךе יּ ϫּך

Тͼ ᾌ Ὥ ɞClaridge v. New Hampshire Wetlands Board[8] ł ⱬ

ὭŃ Nollan v. California Coastoal Commission[9] 2000 Palazzolo v. Rhode Island[10] דּ

ɞ2001 Palazzolo v. Rhode Island ὸỵΧ Ὀł ѧ ς

Т е ώ ғЉ σ  ◐ё ѶӐ ῾Ẹ ТӺ ͼ ΄ ɞ

ͼ Ẁ ᵦ ︡ ͼ ᶋ ᵦὈ ɞ Ϛ΄ υ Ἆ ⱬ

Ὥɞ Т е еϚ ῾ Ӻ Ѳᵈͼ ΄ ᾌε ώɞŃ[11] ⱬ

еּךᾆЁ ᵦὈ ᾌ ςϫּךе ͼ ε ᶋ ͪ

[1]Martin v.Waddell, 41 U.S. 367, 411 1842 .
[2]Illinois Central Railroad v. Illinois, 146 U.S. 387 1892 .
[3]See Joseph L. Sax, The Public Trust Doctrine in Natural Resources Law: Effective Judicial Intervention, 68 MICH. L.

REV. 471 1970 .
[4]Alexandra B. Klass, Modern Public Trust Principles: Recognizing Rights and Integrating Standards
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ⱬ е ẮẀɞ δϫּךе łךּ


